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- SENSITIVE 
FIRST GENERAL COUNSEL’S REPORT 

MUR: 5631 
DATE COMPLAINT FILED: December 21,2004 
DATE OF NOTIFICATION: December 27,2004 
LAST RESPONSE RECEIVED: January 18,2005 
DATE ACTIVATED: December 20,2005 

EXPIRATION OF SOL October 27,2009 

COMPLAINANT: Mark Brewer . 
RESPONDENT: Alcona County Republican Committee 

RELEVANT STATUTES: 2 U.S.C. 5 432(d) 
2 U.S.C. 5 434(c) 
2 U.S.C. 5 441a(a)(7)(B)(i) 
2 U.S.C. 5 441d(a)(3) 
11 C.F.R. 5 100.5(c) 
11 C.F.R. 5 100.16(a) 
11 C.F.R. 0 100.24 
11 C.F.R. 5 109.10(b) 
11 C.F.R. 5 109.21 

INTERNAL REPORTS CHECKED: Disclosure Reports; Commission Indices 

FEDERAL AGENCIES CHECKED: None 

I* INTRODUCTION 

This matter originated with a complaint filed by Mark Brewer alleging that the Alcona 

County Republican Committee (“ACRC”) violated the Federal Election Campaign Act of 1971, 

as amended (“the Act”), by placing political advertisements in the Alcona County Review on 

October 27,2004. The Complainant alleges that: (1) the advertisements constituted improper in- 

kind contributions to Bush-Cheney ’04, Don Hooper for Congress, and Richard Fortier; 
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First General Counsel’s Report 

(2) ACRC failed to include an appropriate disclaimer pursuant to 2 U.S.C. 5 441d(a)(3); and (3) 

ACRC failed to properly report the expenditure for the advertisement as required under 2 U.S.C. 

5 434(c). 

In its response, ACRC denies that it failed to include proper disclaimers in its political 

advertisements. In addition, although it does not deny the remaining allegations in the complaint, 

ACRC claims that, due to its limited membership and financial activity, it is exempt from 

election reporting requirements. 

Based on the information set forth in the complaint, the response, and other available 

information, we recommend that the Commission find no reason to believe that the respondent 

violated the Act by making in-kind contributions to candidates for federal office. In addition, we 

recommend that the Commission exercise its prosecutorial discretion and dismiss the remaining 

allegations in the complaint. 

11. FACTUAL SUMMARY 

ACRC is a local party organization registered as a political party committee with the 

Michigan Department of State Bureau of Elections. According to ACRC, it has fewer than 

twelve dues-paying members. See Response, at 1. Since 1998, ACRC has received a reporting 

:. waiver from the Michigan Bureau of Elections because it receives and expends less than $1,000 

annually. Because of ACRC’s minimal election activity, it similarly is not required to register 

with the Commission as a political committee. See 2 U.S.C. 3 431(4). 

On October 27,2004, ACRC placed political advertisements in the Alcona County 

Review. One advertisement, which appeared on four separate pages, stated “Secure America 

Bush Cheney Vote Republican.” See Attachment 1. A similar advertisement, which appeared on 

two separate pages in the newspaper, added the names of Don Hooper, the Republican candidate 
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for Michigan’s First District seat in the United States House of Representatives, and Richard 

Fortier, the Republican candidate for the 106‘h District of the Michigan House of Delegates.’ See 

Attachment 2. The final advertisement contained the heading “Secure America Bush Cheney 

Vote Republican” and then listed the Republican candidate for each contested election in ballot 

form. See Attachment 3. ACRC provided information indicating the total cost for all seven 

advertisements was $459.00. See Response, at 1. 

ACRC’s response also includes evidence indicating that when it submitted the 

advertisements to the Alcona County Review, it indicated that the advertisements should include 

a disclaimer stating “Not paid for by any candidate or candidates committee. Paid for with 

regulated funds by the Alcona County Republican Committee, P.O. Box 19, Mikado, MI.48745.” 

See Response, at 3. Nevertheless, when they appeared in print, each advertisement contained a 

disclaimer stating “Paid for with regulated funds by the Alcona County Republican Committee. 

Not authorized by any candrdate or candidates committees.” 

111. LEGAL ANALYSIS 

A. ACRC DID NOT MAKE AN IN-KIND CONTRIBUTIONS TO 
CANDIDATES FOR FEDERAL OFFICE 

Based on the evidence available, it does not appear that ACRC made an in-kind 

contribution to either Bush-Cheney ’04 or Don Hooper for Congress in violation of 2 U.S.C. 

0 441a(a)(7)(B)(i).’ If ACRC’s political advertisements were coordinated with Bush-Cheney ’04 

’ Both Mr. Hooper and Mr. Fortier lost in the general election held on November 2,2004. 

The complainant also alleged that the advertisements constituted improper in-kind contributions to the campaign of 
Richard Fortier for the Michigan House of Delegates. The Commission does not have jurisdiction regarding this 
alleeation. 
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or Don Hooper for Congress, they could be considered an in-kind contribution from ACRC to the 

campaign committees, which for a congressional campaign would be subject to the contribution 

limitations of the Act and for a publicly funded presidential campaign would be prohibited. See 

2 U.S.C. 5 441a(a)(7)(B)(i). However, no information has been presented or is otherwise 

available suggesting that there was any coordination, within the meaning of 11 C.F.R. 88 109.20 

or 109.21, between ACRC and either campaign committee in connection with the advertisements 

at issue.3 Without additional information, the complaint lacks a “sufficiently specific allegation” 

to warrant an investigation. See MUR 4851 (Michigan Republican State Committee) 

(insufficient facts alleged to support reason to believe finding on a coordination theoj). This 

Office therefore recommends that the Commission find no reason to believe that ACRC violated 

the Act by making an in-kind contribution to either Bush-Cheney ’04 or Don Hooper for 
i 

Congress in connection with the complaint filed in this matter. 

B. ACRC FAILED TO INCLUDE THE APPROPRIATE DISCLAIMER IN ITS 
ADVERTISEMENTS 

,Despite its alleged attempts at compliance, ACRC did not provide complete disclaimers 

in its October 27,2004, political advertisements. The Act provides that, whenever any person 

makes an expenditure for the purpose of financing communications expressly advocating the 

election or defeat of a clearly identified candidate, such communication must include a 

disclaimer. 2 U.S.C. 8 441d(a). If the communication was not authorized by a candidate, an 

authorized committee of a candidate or an agent thereof, but paid for by other persons, the 

disclaimer “shall clearly state” the name and permanent street address, telephone number or 

world wide web address of the person who paid for the communication and state that the 

Bush-Cheney ’04 and Don Hooper for Congress were not notified of the complaint. In light of our 
recommendations, this Office does not believe it appropriate to add them as respondents at this time. 
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1 communication was not authorized by any candidate or candidate’s committee. 2 U.S.C. 

2 8 441d(a)(3). 

3 In this instance, the advertisements at issue did not include ACRC’s street address, 

4 telephone number, or world wide web address. It therefore appears that ACRC violated 2 U.S.C. 

5 5 441d(a)(3). 
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However, because of ACRC’ s apparent attempt at compliance, the 

modest amount paid for the advertisement, and ACRC’s limited resources and federal activity, 

this Office recommends the Commission exercise its prosecutorial discretion and dismiss this 

matter with respect to the allegation that ACRC violated 2 U.S.C. 0 441d(a)(3). See Heckler v. 

Chaney, 470 U.S. 821 (1985). 
cv 

14 C. ACRC FAILED TO REPORT ITS INDEPENDENT EXPENDITURE TO 
15 THE COMMISSION 
16 
17 By making independent expenditures totaling $459.00, ACRC was obligated to report its 

18 activities to the Commission. An independent expenditure is any expenditure that expressly 

19 advocates the election or defeat of a clearly identified candidate and is not ma& in concert with a 

20 candidate, a political party committee, or their respective agents. 2 U.S.C. 0 431(17). ACRC’s 

21 October 27,2004, advertisements, which all include the language “Secure America Bush Cheney 

22 Vote Republican,” clearly qualify as express advocacy under 11 C.F.R. 9 100.22. See 

23 Attachments 1-3. 
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The Act requires that entities or persons other than political committees that make 

independent expenditures in excess of $250 during a calendar year must report the independent 

expenditures by filing a Form 5 with the Commission. 2 U.S.C. 9 434(c); 11 C.F.R. 5 109.10(b). 

ACRC, although it filed for and received a reporting exemption from the Michigan Bureau of 

Elections, still must comply with the reporting requirements of the Act. Because ACRC failed to 

report the cost of the October 27,2004, political advertisements, it appears that ACRC violated 

2 U.S.C. 0 434(c). However, given ACRC’s limited resources and federal activity, this Office 

recommends the Commission exercise its prosecutorial discretion and dismiss this matter as it * 

relates 

IV. 

to the allegation that ACRC violated 2 U.S.C. 5 434(c). 

RECOMMENDATIONS 

1. Find no reason to believe the Alcona County Republican Committee violated the 
Act by making an in-kind contribution to either Bush-Cheney ’04 or Don Hooper 
for Congress in connection with the complaint filed in MUR 5631; 

2. Dismiss the remaining allegations in the complaint filed in MUR 5631; 

3. Approve the appropriate letter; and 
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Lawrence H. Norton 
General Counsel 

Rhonda J. Vosdingh 
Associate General Counsel 

for Enforcement 

BY: 

Assistant General Counsel 

d 
Adam M h w a r t z  
Attorney 

Attachments: 
1. ACRC Bush-Cheney '04 Advertisement 
2. 
3. ACRC Ballot Advertisement 

ACRC Bush-Cheney '04, Don Hooper for Congress Advertisement 
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